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Drafting of the IPC

• The Indian Penal Code was drafted by the First
Indian Law Commission constituted in 1834.
Lord Macualay was the President of the
commission. Lord Mcloed, Anderson and
Millet were the commission members. Its
draft code was revised twice and then finally
passed on October 6, 1860. Its became
operational from January 1, 1862.



Content of IPC

• IPC mainly contains:

• General penal law,

• Conditions of liabilities with respect to various
offences,

• Definition of specific offences,

• Conditions from exemption of criminal liability.

The penal code covers a vast range of anti-social
behaviour in relation to the society. For example, it
covers and provides punishment for offences as diverse
as offence against the state, offences against the
society and offences affecting human body, property
and reputation.



Concept of Crime
• IPC is nothing but law of crimes. IPC does not 

define crime. It rather use the term offence. Till 
date, we do not have any satisfactory definition 
of crime. 

• The concept of crime is subject to spatial, 
temporal and societal variations. For example, 
bigamy was considered to be valid earlier but 
now it is crime. 

• Cyber crimes that could hardly be contemplated a 
decade ago, today covers a vast area in the field 
of crime. 



• In Sevaka Perumal v. State of Tamil Nadu, AIR1991 SC
1463, it was observed that crime is a social
phenomenon which arises first when a state is
organized, people set up rules, breaking of which was
called crime.

• Pactum Subjectionis: This is basically an agreement
with sovereign and crime.

• State is duty bound to protect the individual as such.

• Thus, there is a pact between individual and state that
individual recognise and abide by the order of the state
and state protects the individual rights. Hence, it is said
that a criminal wrong is a wrong against the state.



Definition of Crime

• Austin said: who is pursuing the crime. If the 
wrong is pursued by individual, then it is civil 
whereas on the other hand pursued by sovereign 
then it is criminal. 

• Blackstone said, crime is a violation of public 
rights and duties. 

• Kenny said crimes are wrong whose sanction is 
punitive and is in no way remissible by private 
person, but it is remissible by crown alone. 



Constituents of Crime

• Persons: Section 11

• Mens rea: Guilty Mind.

• Actus Reus: consequences of act/conduct.

• Resultant consequences of the illegal act; i.e. 
An injury.

• An object against whom the act is commited
and to whom the injury is caused. 



Can Company and Corporation can be held liable?

• Classical Views: A corporation cannot be held liable. It is not a
physical entity, so it cannot be punished. It does not have its own
mind, so it cannot develops the criminal intention and there is
absence of mens rea. And third one is criminal act to his agent or
employees as well as there is no vicarious liability in criminal law.
So, company cannot be held liable.

• Modern View: on the basis of alter ego theory, company can be
held liable for the act done by him. The very ego at the centre of
the company lies in the will and operating mind of the person who
is operating on behalf of company at that particular time.

• Who is operating the mind? Director, Manager or any other
employees depending upon the facts and circumstances of each
case.



• Indian Position: In State of Maharashtra v. Syndicate Transport,

Bombay High Court held that a corporation could be prosecuted

under Section 420, 403 and 406 of IPC as a corporation is a person

under Section 11 of IPC.

• Company cannot be held liable for offences relating to physical

violence, e.g. Murder.

• Also, company can be held liable for an offence where punishment

is only and necessarily corporal, then in such a situation liability can

be imputed on the person who is the helm of affairs taking all

decisions. [Section 17 of Food Adulteration Act is a good example].



Mens Rea

• Mens rea is guilty mind and there will be no 
crime without mens rea. 

• Legal maxim: Actus non facit reum nisi mens
sit rea which means act alone does not 
constitute crime unless and until supported by 
guilty mind. 

• You may have a question, why it is essential 
ingredients for crime? Reason it gives you a 
justification for punishment. 



Whether the doctrine of mens rea
applies in IPC or not? 

• Borrowed this concept from English Law. 
• There are two laws: common law, statutory law.
• Common law: they developed the propositions “actus non 

facit reum nisi mens sit rea”. 
• In common law its application is obvious and it is based on 

customs and this led to common custom and when it is 
recognised by law it is common law. 

• Blackstone said English Law is of two types: 1) Lex Non 
Scripta: Not Written  2) Lex Scripta (Written).

• In common law, Mens Rea is very much necessary to 
constitute the crime. Now in England, statutes are 
formulated where application of this doctrine came into 
dimensions. 



Position of Mens Rea in England

• Sherras v. De Rutzen (1895): The Court said that there is a
presumption that mens rea is an essential ingredients of every
offence but it is liable to be displace either by words of
statutes creating the offence or by the subject matter with
which it deals and both must be considered. So, it can be
displaced but presumption that it is necessary ingredients.

• Brend v. Wood (1946): Goddard, C.J. Said that general
principle of criminal law is “actus non facit reum nisi mens sit
rea”. So unless statute either expressly or necessary
implicated rules its out, court should not find its guilty unless
it has a guilty mind.

• In both the cases, the court reiterated that the Mens rea is an
essential ingredients.



Mens Rea in Indian Law

• Ratan Lal & Dhiraj Lal, H.S. Gour and Mayne are of the view that mens rea

has no application in Indian Law in its purely technical sense. They said so

due to the reason the IPC defines offences precisely and these offences

contains express provisions as to the state of mind.

• Different section of Mens rea placed in IPC:

1. Positive: In definitions, words like intentionally, fraudulently and

dishonestly.

2. Negative: Chapter on general explanation indicate absence of criminal

intention.

• In State of Maharashtra v. M.H. George, the same proposition is to be

decided as without guilty mind there is no any offence and the person

cannot be convicted without guilty intent. However, in this case this

principle of mens rea is not applicable.



Ignorantia facti excusat, Ignorantia juris non excusat

• Means Ignorance of fact excuses, ignorance of law does not excuse.

• In the celebrated case of State of Maharashtra v. M.H. George, AIR 1965

SC 722, the facts were as follows: On 24th November 1962, RBI placed

some restrictions on the entry of gold into India, thus superseding its

earlier notifications (gold can be brought into India if it was on a transit to

a place outside India) by providing that gold can be brought into India on a

transit provided that such gold was declared in the manifest for transit in

the same bottom cargo. The accused left Zurich by plane on Nov. 27, 1962

and reached Bombay (on the way to Manila), where custom officers

recovered the gold from his jacket. The plea of the accused was that he

had no mens rea and that he had no knowledge of the RBI notification.



• The statute (FERA) was designed to safeguard Forex and to

control smuggling, which affect national economy to a large

extent. The provisions were stringent and so framed as to

prevent unauthorized or unregulated transactions. Also, the

persons who actually carry out the physical part of

smuggling are only agents and behind them stands a well

knit organization. Thus, the very object and the purpose of

the Act would be frustrated if the accused should be

proved to have knowledge that he was contravening the

law, before he could be held to have contravened.



• After considering the object and subject matter of statute

(FERA, 1947), their Lordship held that there was no scope

for the invocation of the doctrine of mens rea in this

particular case. According to the provisions of the Act, the

very concept of “bringing” or “sending” would exclude an

involuntary bringing or sending (absolute embargo). If the

bringing into India was a conscious act, the mere bringing

constitutes the offence, and no further mental condition is

postulated as necessary to constitute an offence.



• In the case of Inder Sain v. State of Punjab, (1973) 2 SCC
372, the accused got a parcel of apples released from the
Railways. On being intercepted by the police the parcel was
found to contain opium along with apples. He was held
guilty. In this case Justice Mathew observed: “Normally, it is
true that the plain, ordinary grammatical meaning of the
words of an enactment affords the best guide. But, in cases
of this kind, question is not what the words mean but
whether there are sufficient grounds for inferring that
Parliament intended to exclude the general rule that mens
rea is an essential element in every offence. In the context
it is permissible to look into the object of the legislature
and find out whether, as a matter of fact, the legislature
intended anything to be proved except the permission of
the article as constituting the element of the offence.



• Srinivas Mall v. King Emperor, AIR 1947 PC 135: A petrol
dealer was being prosecuted for adulteration of petroleum
products. But, he was acquitted on the grounds that there
was no guilty intention on the part of accused as the act
was committed without his knowledge by the servants.

• Nathulal v. State of M.P. AIR 1966 SC 43: The accused, a
food grain dealer, applied for licence and deposited the
requisite licence fee. The accused without having the
knowledge of the rejection of his application purchased
food grains and sent the returns to the licensing authority.
The licensing officer found that the quantity of food grains
was in excess of the quantity that was permitted. But the
accused was acquitted on the ground that he did not have
guilty mind.



State of Gujarat v. V.D. Pandey (1970) 3SCC 183

• It was held that where an offence is created by statute,
however comprehensive and unqualified the language of
the statute, it is usually understood as silently requiring
requiring that the element of mens rea should be imported
in the definition of crime unless a contrary intention of
legislature is expressed or implied.

• In another words, it is usually understood that mens rea is
required in crime unless there is contrary intention of the
legislature.

• These rules however have several exceptions:
1. Acts which are not criminal but are prohibited in public

interest under a penalty.
2. All cases of public nuisances.
3. Where the disputes comes under the civil cases as related

to land disputes, the provisions lies under CrPC.



Cases of strict liability where mens rea is not an 
essential requirement

1. Socio-economic offences, for e.g. Food Adulteration Act, Drugs

Act, weight and Measures Act are in term of absolute prohibition.

2. Statutory offences like War against the state (Section 121),

sedition (Section 124A), counterfeiting of coins (Section 232),

Rape (Section 376).

3. Public Nuisance, Libel and Contempt of Court.

4. Offences where the proceedings are criminal in nature but it is

really a mode of enforcing a civil right. For instance, traffic

regulation, etc.



• Motive: Motive is the factors which propels your desire. Motive is

ulterior object. It mainly means desire.

• Intention: How to do an act? It means having a fixed purpose to

produce a particular result. Intention is basically doing of an act

with desire of consequence.

• One thing remember, motive is why and intention is now.

• Knowledge is aware of consequence.

• If somebody fires on a mob/crowd, he has the knowledge i.e.

Awareness of consequences and if that person did not have such

knowledge, he is insane. Every sane person is presumed to know

about the knowledge of his act or natural consequences of his act.



Actus Reus

• This is the third essential ingredients of crime. Actus reus means an

act that is prohibited by law. An act is not reus until and unless

prohibits it. To take an example, homicide (killing of a human beings

by a human beings) is prohibited by law. But this is not a absolute

rule. An executioner (hang-man) who executes people convicted of

death sentences, even though commits a homicide but the same is

not culpable.

• Actus reus is constituted by the event and not by the activity which

caused the event. An act may result into destruction of property or

death of a person but it is not a crime unless it is prohibited by law.



• Injury: This is the fourth essential ingredients that

constitutes a crime. The end result of any act prohibited by

law must be an injury to another person or the society at

large. The words injury denotes any harm whatsoever,

illegally caused to any person in body, mind, reputation or

property.

• Object against whom the crime is committed: this is the

fifth essential ingredients of crime. The resultant injury of

the crime cause harm to the person against whom the

crime is committed. Here the object may be an individual

or the society as a whole.



Different concepts of Actus Reus
• According to Prof. Jerome Hall: Actus reus is something

in addition to mens rea which is required to produce
criminal harm i.e. Some overt act or illegal omission
must take place in pursuance of guilty intention.

• Prof. Kenny was the first to use the term “actus reus”.
According to him it is such result of human conduct as
the law seeks to prevent.

• Russel called it physical element of crime.

• Glanville williams says that in actus reus we include all
external circumstances and consequences specified in
rules of law as constituting forbidden situation.



Stages of Crime

• Mental Contemplation: Mental contemplation or intention is the
direction of the conduct towards the object chosen upon
considering the motive which suggests the choice. [James Stephen].
It is not punishable because it is not possible to read the mind of
the person and it is absolutely difficult to define contemplation in
the mind of the person.

• Preparation: It means arranged means and measures necessary for
commission of a crime. Generally, it is not punishable because it is
impossible to show that preparation was directed towards wrongful
end or was done with an evil intent or mind. But this is not an
absolute rule. Exception are there for instance, sections 122, 126,
233, 234, 235 & 399.

• Attempt: Intentional preparatory action which fails in object to
circumstances independent of person’s will. Attempt is inchoate
crime. Inchoate means incomplete. Section 307, 309 & 511.



• Accomplishment: This is the final stage of the crime. Generally most

of the crimes are punishable only after the crime has been

committed. Barring a few exceptions which have been dealt with

above (stage 2 & 3). To take an example, if a person buys a gun with

an intent to murder his enemy but keeps the same in his pocket. He

would not be guilty at the stage. He would only be culpable after he

either makes a direct attempt towards the actual murder or actually

commits the murder.


